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KREMENS, HOSPITAL DIRECTOR, ET AL. v.
BARTLEY ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

No. 75-1064. Argued December 1, 1976—Decided May 16, 1977

Appellees, five mentally ill individuals who were between 15 and 18 years
old at the time the complaint was filed, were the named plaintiffs 1n an
action challenging the constitutionality of a 1966 Pennsylvania statute
goverming the voluntary admission and voluntary commitment to state
mental health mnstitutions of persons aged 18 or younger. Appellees sought
to vindicate their constitutional rights and to represent a class consisting
of all persons under 18 “who have been, are, or, may be admitted
or committed” to state mental health facilities. The statute provided,
wter alia, that a juvenile might be admitted upon a parent’s application,
and that, unlike an adult, the admitted person was free to withdraw
only with the consent of the parent admitting him. After the com-
mencement of the action, regulations were promulgated substantially
mereasmg the procedural safeguards afforded minors aged 13 or older.
After those regulations had become effective, and notwithstanding the
differentiation therein between juveniles of less than 13 and those 13 to
18, the Distret Court certified the class to be represented by the plam-
tiffs as consisting of all persons 18 or younger who have been or may
be admitted or committed to Pennsylvamia mental health facilities
pursuant’ to the challenged provisions. The District Court later 1ssued
a decision holding those provisions violative of due process. In July
1976, after that decision, and after this Court had noted probable juris-
diction, a new statute was enacted, repealing the provisions held to be
unconstitutional except msofar as they relate to the mentally retarded.
Under the 1976 Act a person 14 or over may voluntarily admit himself,
but his parents may not do so; thus those 14 to 18 who were subject to
commitment by their parents under the 1966 Act are treated as adults
by the 1976 Act. Children 13 and younger may still be admitied for
treatment by a parent. Those 14 and over may withdraw from volun-
tary treatment by giving written notice. Those under 14 may be
released on the parent’s request, and “any responsible party” may
petition for release. Held.

1. The enactment of the 1976 Aci, which completely repealed and
replaced the challenged provisions vis-a-vis the named appellees, clearly
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moots the. claims of the named appellees, who are treated as adults
totally free to leave the hospital and who cannot be forced to return
unless they consent to do so. Pp. 128-129.

2. The material changes m the status of those mncluded in the class
certified by the District Court that resulted from the 1976 Act and the
regulations preclude an informed resolution of that class’ constitutional
clamms. Pp. 129-133.

(a) Though the mootness of the claims of named plamtiffs does not
“inexorably” require dismissal of the claims of the unnamed members of
the class, Sosna v ITowa, 419 U 8. 393, Franks v Bowman Transporta-
tion Co., 424 U 8. 747, this Court has never adopted a flat rule that the
mere fact of certification by a district court requires resolution of the
merits of the claims of the unnamed members of the class when those of
the named parties had become moot. Pp. 129-130.

(b) Here the status of all members of the class, except those
mdividuals who are younger than 13 and mentally retarded, has changed
matenally smce this suit began, the itervening legislation has frag-
mented the class. The propriety of the class certification 1s thus a
matter of gravest doubt. Cf. Indianapolis School Comm’rs v Jacobs,
420 U 8.128. Pp.130-133.

(c) Moreover, the 1ssue m this case with respect to a properly
certified class 15 mot one that 1s “capable of repetition, yet evading
review.” Sosna, supra, distinguished. P 133.

3. Since none of the critical factors that mught allow adjudication of
the claims of a class after mootness of the named plamtiffs’ claims are
present here, the case must be remanded to the District Court for
reconsideration of the class definition, exclusion of those whose claims
are moot, and substitution of class representatives with live clamms.
Pp. 133-135.

402 F Supp. 1039, vacated and remanded.

RemNquisT, J., delivered the opmon of the Court, i which BURGER,
C. J, and Stewarr, WaiTE, BLackMuN, PowgLi, and Stevens, JJ.,
jomed. BRenwNaN, J., filed a dissenting opimon, in which MarRs®EALL, J.,
jomed, post, p. 137

Norman J Watkwns, Deputy Attorney General of Pennsyl-
vama, argued the cause for appellants. With him on the
briefs were Robert P Kane, Attorney General, Barry A. Roth,
Assistant Attorney General, and J Justin Blewntt, Jr., Deputy
Attorney General.
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Dawnd Ferleger argued the cause and filed a brief for
appellees.

Bernard G Segal argued the cause for the Supreme Court of
Pennsylvamia as amacus curiae., With him on the brief was
James D Crawford.*

Mg. Justice RErENqQuUIST delivered the opion of the Court.

I

Appellees Bartley, Gentile, Levine, Mathews, and Weand
were the named plamntiffs in a complaint challenging the con-
stitutionality of Pennsylvania statutes governing the volun-
tary admission and voluntary commitment to Pennsylvania
mental health institutions of persons 18 years of age or
younger. The named plamntiffs alleged that they were then
being held at Haverford State Hospital, a Pennsylvama
mental health facility, and that they had been admitted or
committed pursuant to the challenged provisions of the

*Briefs of amicr curiae urgmg reversal were filed by Curt T' Schneder,
Attorney General, and Bruce A. Roby for the State of Kansas; and by
Bruce A. Miller for the Michigan Association of Emotionally Disturbed
Children.

Briefs of amecr curiae urging affirmance were filed by Lawrence E.
Walsh, John H. Lashly, and Michael S. Lottman for the American Bar
Assn., by Stanley C. Van Ness for the Department of the Public Advocate,
Division of Mental Health Advocacy of New Jersey; by Gary J Kolb for
Michigan Legal Services et al., and by Robert L. Walker and Peter B.
Sandmann for the Youth Law Center.

Briefs of amict curae were filed by Solicitor General Bork, Assistant
Attorney General Pottinger, Brian K. Landsberg, and Judith E. Wolf for
the United States; by Patncie M. Wald and Paul R. Friedman for the
Amernican Orthopsychiatric Assn. et al., by Allen R. Snyder for the Amer-
1can Psychiatric Assn. et al., by Bayard M. Graf, Harold E. Kohn, Samuel
E. Klemn, and Frank E. Hahn, Jr., for the Devereux Foundation et al.,
by Michael A. Wolff for the National Juvenile Law Center; and by
Stephen P Berzon, Marian Wright Edelman, Stephen Wizner, and Joseph
J Lewvwn, Jr., for the plamtiffs m Poe et ol. v. Mathews et al. and other
cases.
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Pennsylvania Mental Health and Mental Retardation Act of
1966, Pa. Stat. Ann,, tit. 50, § 4101 et seq. (1969) Various
state and hospital officials were named as defendants.?
Plaintiffs sought to vindicate not only their own constitu-
tional rights, but also sought to represent a class consisting of

“all persons under eighteen years of age who have been,
are, or, may be admitted or committed to Haverford State
Hospital and all other state mental health facilities under
the challenged provisions of the state statute.” App.
10a~11a (complamt [7)

A three-judge United States Dastrict Court for the Fastern
District of Pennsylvania struck down the statutes as violative
of the Due Process Clause of the Fourteenth Amendment.
402 F Supp. 1039 (1975) The court also entered a broad
order requiring the implementation of detailed procedural pro-
tections for those admitted under the Pennsylvama statutes.
On December 15, 1975, this Court granted appellants’ applica~
tion for a stay of the judgment of the District Court. On
March 22, 1976, we noted probable jurisdiction. 424 U 8. 964.

In general, the 1966 Act, which has been superseded to a
significant degree, provides for three types of admission to
a mental health facility for examination, treatment, and care.
voluntary admission or commutment (§§ 402 and 403), emer-
gency commitment (§405), and civil court commitment
(§406) At 1ssue here was the constitutionality of the vol-
untary admission and commitment statutes,®> §§ 402 and 403,

1 Haverford State Hospital was mitially named as a defendant but was
dismissed by mutual agreement. 402 F Supp. 1039, 1043 n. 6 (ED Pa.
1975).

2 The principal distinction between the sections 1s that a voluntary com-
mitment 1s not to exceed 30 days, with successive periods not to exceed 30
days each, as long as care or observation 1s necessary There 1s no time
limitation following a voluntary admission to a facility See :d., at 1054—
1055, n. 3 (dissenting opmion). See also n. 4, wnfra. There has been
no distinction between the two sections for purposes of this lawsuit.
Hence, unless otherwise mndicated, we shall use the words “admitted” and
“committed” interchangeably
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as those statutes regulate the admission of persons 18 years
of age or younger. The statutes® provide that juveniles
may be admitted upon the application of a parent, guardian,

3 The statutes provide:

§402. “Voluntary admission, application, examination and acceptance;
duration of admission

“(a) Application for voluntary admuission to a facility for exammnation,
treatment and care may be made by*

“(1) Any person over eighteen years of age.

“(2) A parent, guardian or mdividual standing i loco parentis to the
person to be admitted, if such person 1s eighteen years of age or younger.

“(b) When an application 1s made, the director of the facility shall cause
an examination to be made. If it 1s determined that the person named m
the application 1s m need of care or observation, he may be admitted.

“(e¢) Except where application for admission has been made under the
provisions of section 402 (a) (2) and the person admitted 1s still exghteen
years of age or younger, any person voluntarily admitted shall be free to
withdraw at any time. Where application has been made under the
provisions of section 402 (a)(2), only the applicant or his successor shall
be free to withdraw the admitted person so long as the admitted person 1s
eighteen years of age or younger.

“(d) Each admission under the provisions of this section shall be re-
wviewed at least annually by a committee, appomnted by the director from
the professional staff of the facility wherem the person 1s admitted, to
determme whether continued care 1s necessary  Said committee shall make
written recommendations to the director which shall be filed at the facility
and be open to mspection and review by the department and such other
persons as the secretary by regulation may permit,.

“Where the admission 15 under the provisions of section 402 (a) (2), the
person admitted shall be informed at least each sixty days of the voluntary
nature of his status at the facility ” Pa. Stat. Ann,, tit. 50, § 4402 (1969)
(footnote omitted).

§403. “Voluntary commitment; application, examination and acceptance;
duration of commitment .

“(a) Application for voluntary commitment to a facility for examima-
tion, treatment and care may be made by-

“(1) Any person over eighteen years of age.

“(2) A parent, guardian or individual standing in loco parentis to the
person to be admitted, if such person 1s eighteen years of age or younger.

“(b) The application shall be 1 writing, signed by the applicant i the
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or individual standing wn loco parentis and that, unlike adults,
the admitted person 1s free to withdraw only with the consent
of the parent or guardian admitting him *

There have been two major changes in the Pennsylvania
statutory scheme that have materially affected the rights of
juveniles: the promulgation of regulations under the 1966
Act, and the enactment of the Mental Health Procedures Act
mm 1976. At the time the complamt was filed, the 1966 Act

presence of at least one witness. When an application is made, the
director of the facility shall cause an examination to be made. If it 1s
determined that the person named mn the application is 1 need of care or
observation, he shall be committed for a period not to exceed thirty days.
Successive applications for continued voluntary commitment may be made
for successive periods not to exceed thirty days each, so long as care or
observation 1s necessary

“(¢) No person voluntarily committed shall be detamed for more than
ten days after he has given written notice to the director of his mtention
or desire to leave the facility, or after the applicant or his successor has
given written notice of mntention or desire to remove the detamed person.

“(d) Bach commitment under the provisions of this section shall be
reviewed at least annually by a committee, appomted by the director from
the professional staff of the facility wherem the person 1s cared for, to
determime whether continued care and commitment 1s necessary Said
committee shall make written recommendations to the director which shall
be filed at the facility and be open to inspection and review by the depart-
ment and such other persons as the secretary by regulation shall permit.

“Where the commitment 15 under the provisions of section 403 (2)(2),
the person committed shall be informed at least each sixty days of the
voluntary nature of lis status at the facility ” Pa. Stat. Ann., tit. 50,
§ 4403 (1969) (footnote omitted)

+ With respect to those voluntarily admitted, the 1966 Act explicitly dis-
tinguishes between adults, who are free to withdraw at any time, and those
18 and younger, who may withdraw only with the consent of the admitting
parent or guardian. §402 (¢). However, §403 (¢), relating to with-
drawal after voluntary commitment, does not explicitly make an age dis-
tinction, and, on its face, would allow either the person committed or the
applicant (. e., the parent or guardian) to effect the withdrawal. How-
ever, neither the court below nor the parties have read the statute as con-
tammg this distinction. E. g., Brief for Appellants 25.
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made little or no distinction between older and younger juve-
niles. Each of the named plamtiffs was at that time between
15 and 18 years of age. After the commencement of this ac-
tion, but before class certification or decision on the merits by
the Dastrict Court, the Pennsylvania Department of Public
Welfare promulgated regulations which substantially increased
the procedural safeguards afforded to mmors 13 years of age or
older. The regulations, promulgated pursuant to statutory
authority,® became effective September 1, 1973. The major
impact of the regulations ¢ upon this litigation stems from the
fact that the regulations accord significant procedural protec-
tions to those 13 and older, but not to those less than 13. The
older juveniles are given notification of their rights, the tele-
phone number of counsel, and the right to mnstitute a § 406
mvoluntary commitment proceeding 1 court within two busi-
ness days. Under § 406, a judicial hearing 1s held after notice
to the parties. The younger juveniles are not given the right
to a hearing and are still remitted to relymng upon the ad-
mtting parent or guardian.

Although the regulations sharply differentiate between
juveniles of less than 13 years of age and those 13 to 18, on
April 29, 1974, the District Court nonetheless certified the
followng class to be represented by the plamtiffs:

“This action shall be maintamed as a class action un-
der Rule 23 (b)(1) and (2) of the Federal Rules of
Civil Procedure on behalf of the class comprised of all
persons eighteen years of age or younger who have been,
are or may be admitted or committed to mental health
facilittes 1 Pennsylvania pursuant to the challenged

5§201 (2) of the 1966 Act.

¢ Relevant portions of the regulations are set forth m the District
Court’s opmnion. 402 F Supp., at 1042-1043, n. 5.

7 Section 406 15 the statute that provides for the hearmg procedures to
be used m an wmwoluntary civil court commitment. Pa. Stat. Ann,, tit. 50,
§ 4406 (1969).
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provisions of the state mental health law (i. e., 50 P S.
§$ 4402 and 4403) This defimtion of the class 1s with-
out prejudice to the possibility that 1t may be amended
or altered before the decision on the merits heremn.” App.
270a.

On July 9, 1976, after the decision below and after this
Court had noted probable jurisdiction, Pennsylvania enacted
a new statute substanfially altering i1ts voluntary admission
procedures. Mental Health Procedures Act, Pa. Act No.
143. The new Act completely repeals the provisions de-
clared unconstitutional below except insofar as they relate
to mentally retarded persons. § 502. Under the new Aect,
any person 14 years of age or over may voluntarily admit
himself, but his parents may not do so, those 14 to 18 who
were subject to commitment by their parents under the 1966
Act are treated essentially as adults under the new Act.
§ 2015 TUnder the new Act children 13 and younger may still
be admitted for treatment by a parent, guardian, or person
standing wn loco parentis. Ibid. Those 14 and over may
withdraw from voluntary treatment “at any time by giving
written notice.,” §206 (a)°® Those under 14 may be released
by request of the parent, m addition, “any responsible party”
may petition the Juvenile Division of the Court of Common

8 Section 201 provides:

“Any person 14 years of age or over who believes that he 15 m need
of treatment and substantially understands the nature of voluntary com-
mitment may submit himself to examination and treatment under this
act, provided that the decision to do so 1s made voluntarily A parent,
guardian, or person standing m loco parentis to a child less than 14 years
of age may subject such child to examination and treatment under this
act, and mn so domg shall be deemed to be acting for the child. Except
as otherwise authorized m this act, all of the provisions of this act govern-
mg exammation and treatment shall apply ”

9 Section 206 provides:

“(a) A person m voluntary mpatient treatment may withdraw at any
time by giving written notice unless, as stated m section 203, he has
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Pleas to request withdrawal of the child or modification of
his treatment. § 206 (b)

Because we have concluded that the claims of the named
appellees are mooted by the new Act, and that the claims
of the unnamed members of the class are not properly pre-
sented for review, we do not dwell at any length upon the
statutory scheme for voluntary commitment in Pennsylvama
or upon the rationale of the District Court’s holding that the
1966 Act and regulations did not satisfy due process.

II

This case presents important constitutional issues—issues
that were briefed and argued before this Court. However,
for reasons hereafter discussed, we conclude that the claims
of the named appellees are mooted by the new Act and

agreed m writing at the time of his admission that his release can be de-
layed following such notice for a peried to be specified 1n the agreement,
provided that such period shall not exceed 72 hours.

“(b) If the person 1s under the age of 14, lis parent, legal guardian,
or person standing m loco parentis may effect his release. If any re-
sponsible party believes that it would be m the best mterest of a person
under 14 years of age m voluntary treatment to be withdrawn there-
from or afforded treatment constituting a less restrictive alternative, such
party may file a petition m the Juvenile Division of the court of common
pleas for the county m which the person under 14 years of age resides,
requesting a withdrawal from or modification of treatment. The court
shall promptly appomt an attorney for such mmor person and schedule a
hearing to determime what mpatient treatment, if any, 15 m the minor’s
best mterest. The hearing shall be held within ten days of receipt of the
petition, unless continued upon the request of the attorney for such minor.
The hearmg shall be conducted m accordance with the rules governmg
other Juvenile Court proceedings.

“(c) Nothing n this act shall be construed to require a facility to con-
tinue npatient treatment where the director of the facility determines
such treatment 15 not medically indicated. Any dispute between a facility
and a county administrator as to the medical necessity for voluntary m-
patient treatment of a person shall be decided by the Commissioner of
Mental Health or his designate.” (Footnote omitted.)
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decline to adjudicate the claims of the class certified by the
Dastrict Court. That class has been fragmented by the
enactment of the new Act and the promulgation of the
regulations.

Constitutional adjudication being a matter of “great gravity
and delicacy,” see Ashwander v TVA, 297 U S. 288, 345
(1936) (Brandess, J., concurring), we base our refusal to pass
on the merits on “the policy rules often invoked by the Court
‘to avoid passing prematurely on constitutional questions.
Because [such] rules operate m “cases confessedly within [the
Court’s] jurisdiction” they find thewr source in policy,
rather than purely constitutional, considerations.’” Franks
v Bowman Transportation Co., 424 U 8. 747, 756 n. 8 (1976).

A

At the time the complaint was filed, each of the named
plamtiffs was older than 14, and msofar as the record indi-
cates, mentally ill3* The essence of thewr position was that,
as matters stood at that time, a juvenile 18 or younger could
be “voluntarily” admitted upon application of his parent,
over the objection of the juvenile himself. Thus, appellees
urged 1n their complaint that the Due Process Clause required
that they be accorded the right to a hearing, as well as other
procedural protections, to ensure the validity of the commt-
ment. App. 21a22a (complamt | 46)

The fact that the Act was passed after the decision below
does not save the named appellees’ claims from mootness.
There must be a live case or controversy before this Court,

10 The followmg notations are found i various medical records and
evaluations 1 the record: (a) appellee Bartley, “Admssion Note: Orgamic
Bram Syndrome with epilepsy” (App. 137a), (b) appellee Gentile,
“Schizophremia” (id., at 145a), appellee Levine, “functiomng within the
average range of itelligence” (id., at 167a), appellee Weand, “dull normal
range of ntelligence” (id., at 169a), appellee Mathews, “functioning on a
lower.average range of mtelligence, giving evidence of bright, normal and
even superior learning capacities” (id., at 175a).



KREMENS v». BARTLEY 129

119 Opmizon of the Court

Sosna v Iowa, 419 U 8. 393, 402 (1975), and we apply the
law as it 1s now, not as 1t stood below Fusar: v Stemnberg,
419 U S. 379 (1975), Sosna v Iowa, supra. Thus the enact-
ment of the new statute* clearly moots the claims of the
named appellees, and all others 14 or older and mentally ill.

These concerns were eradicated with the passage of the
new Act, which applied immediately to all persons receiving
voluntary treatment. § 501. The Act, i essence, treats
mentally ill juveniles 14 and older as adults. They may
voluntarily commit themselves, but their parents may not do
so, § 201, and one recerving voluntary treatment may with-
draw at any time by giving written notice. §206. With
respect to the named appellees, the Act completely repealed
and replaced the statutes challenged below, and obviated their
demand for a hearing, and other procedural protections, since
the named appellees had total freedom to leave the hospital,
and could not be forced to return absent their consent. After
the passage of the Act, 1n no sense were the named appellees
“detamed and mearcerated involuntarily in mental hospitals,”
as they had alleged i the complaint, App. 21a.

B

If the only appellees before us were the named appellees,
the mootness of the case with respect to them would require
that we vacate the judgment of the District Court with -
structions to dismiss their complaint. United States v Mun-
singwear, 340 U 8. 36 (1950) But as we have previously
indicated, the District Court certified, pursuant to Fed. Rule
Civ Proc. 23, the class described supra, at 125-126.

In particular types of class actions this Court has held
that the presence of a properly certified class may provide an
added dimension to our Art. IIT analysis, and that the moot-

11 Given our view that the Act moots the clamms of the named appellees,
we need not address the i1ssue of whether the promulgation of the new
regulations had previously mooted their clams.
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ness of the named plamtiffs’ claims does not ‘“inexorably”
require dismissal of the action. Sosna, supra, at 399-401.
See also Franks v Bowman Transportation, Inc., supra, at 752—
757, Gerstein v Pugh, 420 U S. 103, 110-111, n. 11 (1975)
But we have never adopted a flat rule that the mere fact
of certification of a class by a district court was sufficient to
require us to decide the ments of the claims of unnamed class
members when those of the named parties had become
moot. Cf. Sosna, supra, at 402. Here, the promulgation of
the regulations materially changed, prior to class certafication,
the controverted 1ssues with respect to a large number of un-
named plaintiffs, prior to decision by this Court, the con-
troverted 1ssues pertamning to even more unnamed plantiffs
have been affected by the passage of the 1976 Act. We do not
think that the fragmented residual of the class origmally
certified by the District Court may be treated as were the
classes m Sosna and Franks.

There 1s an obvious lack of homogeneity among those un-
named members of the class origmally certified by the Dis-
trict Court. Analysis of the current status of the various
subgroups reveals a bewildering lineup of permutations and
combinations. As we parse 1t, the claims of those 14 and
older and mentally ill are moot. They have receirved by
statute all that they claimed under the Constitution. Those
14 and older and mentally retarded are subject to the 1966
Act, struck down by the District Court, but are afforded
the protections of the regulations. Their claims are not
wholly mooted, but are satisfied 1n many respects by the
regulations. Those 13 and mentally ill are subject to the
admissions procedures of the new Aect, arguably supplemented
by the procedural protection of the regulations. The status
of their claims 1s unclear. Those 13 and mentally retarded
are subject to the 1966 Act and the regulations promulgated
thereunder. Their claims are satisfied in many respects.
Those younger than 13 and mentally ill are unaided by the
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regulations and are subject to the admissions procedures of
the 1976 Act, the constitutional effect of which has not been
reviewed by the District Court. Those younger than 13 and
mentally retarded are subject to the 1966 Act, unaffected by
the regulations. This latter group is thus the only group
whose status has not changed matenally since the outset of
the litigation. These fragmented subclasses are represented
by named plamtiffs whose constitutional claims are moot, and
it 1s the attorneys for these named plantiffs who have con-
ducted the litigation in the District Court and n this Court.*®

The factors which we have just described make the class
aspect of this litigation a far cry indeed from that aspect
of the litigation 1n Sosna and in Franks, where we adjudi-
cated the merits of the class claims notwithstanding the moot-
ness of the claims of the named parties. In Sosna, the named
plamntiff had by the time the litigation reached this Court
fulfilled the residency requirement which she was challenging,
but the class described in the Distriect Court’s certification
remained exactly the same. In that case, mootness was due
to the imexorable passage of time, rather than to any change
i the law In Franks, a Title VII discrimination lawsuit,
the named plamntiff had been subsequently discharged for a
nondiseriminatory reason, and therefore before this Court
that plantiff no longer had a controversy with his employer
similar to those of the unnamed members of the class. But

12 Mr. JusTicE BRENNAN suggests that none of this is relevant to our
adjudication of the case. Post, at 140-142. Implicit i this suggestion 1s
the conclusion that m the present posture of this case certification of a
class represented by these named plamntiffs would be acceptable. This ap-
proach disregards the prerequisites to class actions contained 1n Fed. Rule
Civ Proc. 23 (a), see n. 14, wfra, and pushed to its logical conclusions
would do away with the standing requirement of Art. III. See, e. g.,
Bailey v Patterson, 369 U. S. 31, 33 (1962) (parties may not “represent
a class of whom they are not a part”), Schiesinger v Reservists to Stop
the War, 418 U. 8. 208, 216 (1974) (class representative must “possess
the same imterest and suffer the same mjury” as members of class).
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the metes and bounds of each of those classes remamed the
same, the named plamtiff was ssmply no longer within them.
Here, by contrast, the metes and bounds of the class certi-
fied by the District Court have been carved up by two changes
m the law In Sosna and Franks, the named plantiffs had
simply “left” the class, but the class remained substantially
unaltered. In both of those cases, the named plantiff’s moot-
ness was not related to any factor also affecting the unnamed
members of the class. In this case, however, the class has
been both truncated and compartmentalized by legislative
action, this intervening legislation has rendered moot not
only the claims of the named plantiffs but also the claims of
a large number of unnamed plamtiffs.** The legislation,
coupled with the regulations, has in a word materially changed
the status of those mcluded within the class description.
For all of the foregoing reasons, we have the gravest doubts
whether the class, as presently constituted, comports with the
requirements of Fed. Rule Civ Proc. 23 (a) * And 1t 1s

13 Mr. JUSTICE BRENNAN, post, at 142, seeks to minimize the extent of
the changes 1n the law by asserting that only 209 of the plamtiff class 1s
affected by the new Act. Even if this assertion were undisputed, it would
not affect our disposition of the case. But we have no way to test the
reliability of that figure. Before the new Act was passed, the distinction
between mentally ill and mentally retarded was largely irrelevant for ad-
missions purposes; hence the Distriet Court made no findings with respect
to the proportion of the class m each category, and the dissent does not
mdicate any support m the record for this figure, which first appears
m the Reply Brief for Appellants 1 n. 2. Since this mformation was
supplied by a party seeking a determmnation on the merits, it cannot be
treated as a form of “admission aganst mterest” by a litigant on appeal.
In addition, the suggestion that 80% of the class remams n statu quo
ante completely overlooks the substantial changes wrought by the regu-
lations, which classified on the basis of age, rather than on the basis of
mental illness or mental retardation.

14 Rule 23 (a) provides:

“(a) Prerequisites to a Class Action. One or more members of a class
may sue or be sued as representative parties on behalf of all only if
(1) the class 15 so numerous that jomder of all members 1s mpracticable,
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only a “properly certified” class that may succeed to the
adversary position of a named representative whose claim
becomes moot. Indianapolis School Comm’rs v Jacobs, 420
U S. 128 (1975)

In addition to the differences to which we have already
adverted, the issues presented by these appellees, unlike
that presented by the appellant mn Sosna, supra, are not “capa-
ble of repetition, yet evading review ” In the latter case there
1s a significant benefit in according the class representative the
opportunity to litigate on behalf of the class, since otherwise
there may well never be a defimitive resolution of the consti-
tutional claim on the merits by this Court. We stated n
Franks that “[gliven a properly cerfified class action,
mootness turns on whether, 1n the specific circumstances of
the given case at the time 1t 1s before this Court, an adversary
relationship sufficient to fulfill this function exists.” 424
U S, at 755-756. We noted that the “evading review”
element was one factor to be considered in evaluating the
adequacy of the adversary relationship 1n this Court. Id., at
756 n. 8. In this case, not only 1s the 1ssue one that will not
evade review, but the existence of a “properly certified class
action” 1s dubious, and the mitial shortcomings i the certifi-
cation have multiplied. See Indianapolis School Comm’rs v
Jacobs, supra.

In sum, none of the critical factors that might require us to
adjudicate the claims of a class after mootness of the named
plamntiff’s claims are present here. We are dealing with
mmportant constitutional issues on the merits, 1ssues which
are not apt to evade review, in the context of mooted
claims on the part of all of the named parties and a
certified class which, whatever the merits of its origimal

(2) there are questions of law or fact common to the class, (3) the claims
or defenses of the representative parties are typical of the claims or de-
fenses of the class, and (4) the representative parties will fairly and ade-
quately protect the mterests of the class.”
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certification by the Distriet Court, has been fragmented by
the enactment of legislation since that certification. While
there are “live” disputes between unnamed members of por-
tions of the class certified by the District Court, on the one
hand, and appellants, on the other, these disputes are so
unfocused as to make immformed resolution of them almost
mmpossible. Cf. Fusar: v Stewnberg, 419 U S. 379 (1976)
We accordingly decline to pass on the merits of appellees’
constitutional claims.*®

We conclude that before the “live” claims of the fragmented
subclasses remaimning in this litigation can be decided on
the ments, the case must be remanded to the District Court

15 Mg. JusticE BRENNAN suggests that our refusal to review the merits
of these clamms, and our vacation of the District Court’s judgment, are
smply a confusmg and unnecessary exaltation of form over substance.
‘While our refusal to pass on the merits rests on discretionary considera-
tions, we have long heeded such discretionary counsel mn constitutional
litigation. See Ashwander v. TVA, 297 U. 8. 288, 341 (1936) (Brandess,
J., concurring). The dissent’s startling statement that our msistence on
plamtiffs with live clayms 1s “purely a matter of form,” post, at 142, would
read mto the Constitution a vastly expanded version of Rule 23 while
reading Art. IIT out of the Constitution. The availability of thoroughly
prepared attorneys to argue both sides of a constitutional question, and
of numerous amicr curwae ready to assist m the decisional process, even
though all of them “stand like greyhounds m the slips, strammng upon the
start,” does not dispense with the requirement that there be a live dispute
between “live” parties before we decide such a question.

The dissent, post, at 137, attaches great weight to the fact that the State
argues that the case 1s not moot. As we have pomted out m the text,
wfra, at 136, the fact that the parties desire a decision on the merits
does not automatically entitle them to receive such a decision. It 1s not
at all unusual for all parties mn a case to desire an adjudication on the
merits when the alternative 13 additional litigation, but their desires can
be scarcely thought to dictate the result of our mqury mnto whether
the merits should be reached. The dissent’s additional reliance on the
“pumerous amicz [who have requested] an authoritative constitutional
ruling ” post, at 140, overlooks the fact that briefs for no fewer than
elght of these amucy argue that the case 15 moot or suggest that the case be
remanded for consideration of the mtervening legislation.
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for reconsideration of the class definition, exclusion of those
whose claims are moot, and substitution of class representa-
tives with live claims.

Because the District Court will confront this task on re-
mand, we thik i1t not amiss to remind that court that it 1s
under the same obligation as we are to “stop, look, and listen”
before certifymg a class i order to adjudicate constitutional
claims. That court, 1n its original certification, 1gnored the
effect of the regulations promulgated by appellants which
made a dramatic distinction between older and younger ju-
veniles,* and, according to the District Court, 402 F Supp., at
1042, accorded the named appellees all of the protections
which they sought, save two the right to a precommitment
hearing, and the specification of the time for the postcom-
mitment hearing.

This distinction between older and younger juveniles, recog-
nized by state administrative authorities (and later by the
Pennsylvania Legislature 1 1ts enactment of the 1976 Act),
emphasizes the very possible differences m the interests of
the older juveniles and the younger juveniles. Separate
counsel for the younger juveniles might well have concluded
that it would not have been in the best interest of therr
clients to press for the requirement of an automatic pre-
commitment hearmg, because of the possibility that such
a hearmng with its propensity to pit parent against child
might actually be antithetical to the best mterest of the
younger juveniles. In the event that these issues are agam
litigated before the District Court, careful attention must be
paid to the differences between mentally ill and mentally re-

16 Jpon promulgation of the regulations, the named appellees recerved,
wnter dlia, the right to mstitute a “section 406” mvoluntary commitment
proceeding m court within two busmess days. Under §408, a judicial
hearmg 15 held after notice to the parties; counsel 1s provided for indi-
gents. It 1s this might to a hearmg that was the gravamen of appellees’
complammt. App. 212-23a (complant T 46).
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tarded, and between the young and the very young. It may
be that Pennsylvanma’s experience in implementing the new
Act will shed light on these 1ssues.

IIT

This disposition 1s made with full recognition of the impor-
tance of the issues, and of our assumption that all parties ear-
nestly seek a decision on the merits. As Mr. Justice Brandeis
stated i his famous concurrence 1 Ashwander v TVA, 297
U 8., at 345

“The fact that 1t would be convenient for the parties and
the public to have promptly decided whether the legisla-
tion assailed 1s valid, cannot justify a departure from
these settled rules ?

And, as we have more recently observed i the context of
“ripeness”

“All of the parties now urge that the ‘conveyance
taking’ 1ssues are ripe for adjudication. However, be-
cause 1ssues of ripeness mmvolve, at least in part, the exist-
ence of a live ‘Case or Controversy,” we cannot rely upon
concessions of the parties and must determine whether
the 1ssues are ripe for decision m the ‘Case or Controversy’
sense. Further, to the extent that questions of ripeness
mvolve the exercise of judicial restraint from unnecessary
decision of constitutional issues, the Court must deter-
mime whether to exercise that restramnt and cannot be
bound by the wishes of the parties.” Regional Rail Reor-
ganzation Act Cases, 419 U S. 102, 138 (1974). (Foot-
note omitted.)

Our analysis of the questions of mootness and of our ability
to adjudicate the claims of the class i this case 1s consistent
with the long-established rule that this Court will not “for-
mulate a rule of constitutional law broader than is required by
the precise facts to which 1t 1s to be applied.” Lwverpool,
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N Y &P 8.8. Co. v Emagration Comm’rs, 113 U 8. 33, 39
(1885) The judgment of the District Court 1s vacated, and
the case 1s remanded for further proceedings consistent with
this opimion.

It 15 so ordered.

MR. Justice BRENNAN, with whom MR. JusTICE MARSHALL
joins, dissenting.

As was true three Terms ago with respect to another sensi-
tive case brought to this Court, I can “find no justification for
the Court’s stramnimg to rid itself of this dispute.” DeFums
v Odegaard, 416 U 8. 312, 349 (1974) (BrenNwNAN, J,
dissenting) “Although the Court should, of course, avoid
unnecessary decisions of constitutional questions, we should
not transform principles of avoidance of constitutional de-
cisions mto devices for sidestepping resolution of difficult
cases.” Id., at 350.

Pursuant to Fed. Rule Civ Proec. 23, the District Court,
on April 29, 1974, certified appellee class consisting of persons
18 years of age or younger who are or may be commtted to
state mental facilities under Pennsylvama’s Mental Health
and Mental Retardation Act of 1966. The State not only
did not then oppose the certification, but to this day urges that
this Court render a decision on the “important constitutional
1ssues that were briefed and argued before this Court.”
Ante, at 127 Over a score of amict curae organmizations and
parties similarly jomned m presenting thewr views to us. Or-
dinarily of course, the defendant’s failure to object to a class
certification waives any defects not related to the “cases or
controversies” requirement of Art. ITI, ¢f. O’Shea v Littleton,
414 U . 488, 494-495 (1974), and would require us to proceed
to the merits of the dispute.

The Court pontedly does not suggest that the class defini-
tion suffers from constitutionally based jurisdictional defi-
ciencies. Instead, its analysis follows a different route. We
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are first told that it 1s likely * that the claims of the named
class members are moot. After several pages m which the
Court parses decisions like Sosna v Iowa, 419 U S. 393
(1975), and Franks v Bowman Transportation Co., 424 U S.
747 (1976), for selected clauses and phrases, thereby attempt-
ing to distinguish the present case from those earlier decisions
where class claims were allowed to reach decision, the opimion
ultimately concludes that mn theiwr present posture the legal
claims of the class members “are so unfocused as to make
mformed resolution of them almost impossible,” ante, at 134,
citing Fusar: v Stewnberg, 419 U 8. 379 (1975)  Accordingly,
the Court “decline[s] to pass on the merits of appellees’
constitutional claims,” ante, at 134, and remands to the Dis-
trict Court for clamfication of the class certification.

‘What does all this mean? Most importantly, the Court’s
class-action analysis must be placed 1n proper perspective,
for 1t 1s obvious that the Court’s extended discussion of
Sosna, Franks, and like cases 15 a mere camouflage of dicta
bearing no relationship to the disposition of this case. Those
earlier cases merely recognized the continued existence of Art.
III jurisdiction notwithstanding the subsequent mootness of
the claims of the named parties to a class action. They said
nothing about this Court’s discretionary authority to remand
a class claim or any other claxm to the lower courts for needed

1 The statutory modification upon which the Court prmcipally relies for
mootness pertamns solely to mentally ill children 14 or older, whereas the
class consists of all children who are mentally ill and retarded. Since this
distinction was 1rrelevant when the action commenced, the complamt does
not mform us whether the named class members, while older than 14,
are mentally ill or mentally retarded. Thus, it 15 accurate for the Court
to state that “insofar as the record mdicates,” all the named children
are mentally ill and consequently fall within the purview of the 1976 statu-
tory amendment. Anfe, at 128. But, smce the record barely scratches
the surface m this regard, it 1s possible that some of the children have
been committed because of retardation. If so, the Court’s supposition
that the claims of the named parties are mooted 15 maccurate and pre-
sumably can be corrected by the District Court on remand.
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clarification. Thus, 1n the present case, the fact that the
claims of the named plamtiffs may or may not be mooted,
ante, at 128-129, 1s wrrelevant, for, if the condition of the
record so requires, a remand to clarify matters necessary to
permit proper consideration of the issues m this appeal would
be warranted regardless of whether the named parties re-
mamed 1 the case. Similarly, the Court’s various sugges-
tions that these named plantiffs “left” the class in a manner
distinguishable from those i Sosna and Franks, ante, at 132,
and that the issues presented heremn are “not capable of
repetition, yet evading review,” ante, at 133, are without
meanmg. This Court’s power to remand cases as 1n Fusar: v
Stemnberg 1s 1 no way dependent on these factors, and 1s not
foreclosed by the existence of Art. IIT jurisdiction as found
m Franks, Sosna, and thewr progeny

Indeed, 1t 15 clear that for all the extraneous discussion of
Sosna and Franks, the decision today follows those cases, for
it recogmzes that an Art. IIT “case or controversy” persists
m this mnstance notwithstanding the apparent mootness of the
claims of named plaintiffs, and, therefore, confirms that our
jurisdiction 1s constitutionally wviable. Otherwise, of course,
the Court could not, as 1t does today, voluntarily “decline” to
pass on the menits of the swt, ante, at 134, but rather would
be compelled to avord any such decision. While, as shall be
seen, I disagree that the modification of Pennsylvama law
warrants even a clarifying remand 1n this mstance, I think it
particularly unwise to hide a purely discretionary decision be-
hind the language of Art. III jurisdiction. After all, the action
actually taken today by the Court—a remand for consideration
m light of mtervening law—is regularly ordered in one or two
short paragraphs without such fanfare or gratuitous discus-
sion. See, e. g., Philadelphwa v New Jersey, 430 U S. 141
(1977), cf. Cook v Hudson,429 U S.165 (1976)

I do not express this objection to the Court’s opinion due to
a concern for craft alone. Jurisdictional and procedural mat-
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ters regularly dealt with by the Court often mvolve complex
and esoteric concepts. An opmion that 1s likely to lead to
misapplication of these principles will cost litigants dearly
and will needlessly consume the time of lower courts i at-
tempting to decipher and construe our commands. Conse-
quently, I have frequently voiced my concern that the recent
Art. ITI jurmsprudence of this Court mn such areas as moot-
ness and standing 1s creating an obstacle course of confusing
standardless rules to be fathomed by courts and litigants, see,
e.g., Warthv Seldin, 422U S. 490, 519-530 (1975) (BRENNAN,
J., dissenting), DeFums v Odegaard, 416 U 8., at 348-350
(BRENNAN, J., dissenting), without functionally aiding in the
clear, adverse presentation of the constitutional questions pre-
sented. As written, today’s opimion can only further stir up
the jurisdictional stew and frustrate the efforts of litigants
who legitimately seek access to the courts for guidance on the
content of fundamental constitutional rights.

In this very case, for example, we deny to the parties and
to numerous am:c: mtervenors an authoritative econstitutional
ruling for a reason that at best has only surface plausibility
In truth, the Court’s purported concern for the “lack of homo-
geneity” among the children m the class 18 meaningless 1 the
context of this appeal. The Daistrict Court’s judgment estab-
lished and applied a minimum threshold of due process rights
available across the board to all children who are committed
to mental facilities by their parents pursuant to Pennsylvania
law The core of the mandated rights, essentially the non-
waivable appomtment of counsel for every child and the con-
vening of commitment hearings within specified time periods,?
applies equally to all Pennsylvania children who are subject
to parental commitment. In reviewing the propriety of these

2Tn brief, the District Court mandated a probable-cause hearing within
72 hours of the mitial detention followed by a complete postcommitment
hearing withm two weeks thereafter. 402 F Supp. 1039, 1049 (ED Pa.
1975).
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threshold constitutional requirements, our inquiry 1s not to any
meaningful extent affected by the mtervening change in
Pennsylvamia law?® Indeed, we are informed by Pennsylvania
officials that the 1976 amendment, by abolishing parental
commitment of mentally ill children over 14, merely serves
to elimmate 20% of the members of the certified class from the
lawsuit. Reply Brief for Appellants 1. The amendment,
however, bears no relationship whatever to the District Court’s
judgment msofar as 1t pertains to the remaming 80% of the
class—that 1s, to those children who can still be committed
by their parents.* The Commonwealth of Pennsylvania itself

3The September 1, 1973, regulations, on which the Court additionally
places some reliance, are even less relevant to the proper disposition of this
case. Under these regulations, the procedural rights of juveniles 13 or
older underwent change following commencement of this suit. These
older juveniles now must be mformed of their rights within 24 hours of
commitment and must be given the telephone number of an attorney
Should the retarded or mentally ill child be capable and willing to take the
mitiative, he may object to this commitment, contact lus lawyer, and re-
quest a hearing. The hospital then can file an mvoluntary commitment
petition, whereby the child remains 1u the institution pending the hearing
on his commitment; the regulations fix no time period m which this hear-
g must be held. In its consideration of this case, the District Court was
fully aware of these regulations, but concluded that they do not resolve the
constitutional infirmities that it found to inhere 1n Pennsylvama’s statutory
scheme, Id., at 1042-1043, n. 5. In particular, the regulations fall far
short of satisfying the lower court’s judgment m its failure to guarantee to
every child the nonwaivable guidance of an attorney and a prompt com-
mitment hearmg within a specified time period. For this reason, the
Court’s concern that the class 1s subdivided mto “a bewildering lineup of
permutations and combinations,” ante, at 130, actually 1s of no constitu-
tional significance to the decision of this suit. For even taking the regu-
lations mto account, all the children who can be committed by ther
parents continue to be held pursuant to procedures as to which plamtiffs
complan, and as to which the District Court concluded, constitutional
standards are not satisfied.

4+The 1976 Act does provide that, with respect to all children, a “re-
sponsible party” may step forward and challenge a child’s commitment
by filing a petition in the juvenile court requesting the appomtment
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acknowledges that “[o]ver three-fourths of the plamtiff
class are subject to the very statutes which the lower
court exammed, declared unconstitutional, and enjomned.”
Id., at 3. The Court’s disposition of this case, therefore,
ensures nothmg but an opportunity for the waste of valu-
able time and energy At most, the District Court on re-
mand realistically can be expected to confirm that 20% of
the children no longer are members of the class, while reaffirm-
g 1ts carefully considered judgment as to the remaining 80%.
I do not understand why we do not spare the Distriect Court
this purely mechanical task of paring down the class, for
nothing would now prevent us from excluding 20% of the
children from our consideration of the merits and evaluating
the District Court’s judgment as 1t affects the remaming 80%.
See, e. g., Franks v Bowman Transportation Co., 424U S, at
755757

Nor can the Court’s action be justified by its order to the
District Court that new class representatives with live elaims
be substituted to press forward with the suit. For, agamn, in
the posture of this case, this 1s purely a matter of form.
Franks, Sosna, and Gerstesn v Pugh, 420 U S. 103, 110-
111, n. 11 (1975), plamnly recogmze and act upon the
premise that, given the representative nature of class ac-
tions,® the elimmmation of named plamntiffs ordinarily will
have no effect on the “concrete adverseness which sharp-
ens the presentation of issues upon which the Court so largely
depends for illumination of difficult constitutional questions.”

of an attorney and the conveming of a hearmg. Mental Health Pro-
cedures Act §206 (b) (1976) Given that the most likely “responsible
party,” the child’s parents, are the persons seeking his mstitutionalization,
Pennsylvania itself recognizes that this amounts to “no real change i the
law” and to no “additional procedural protections.” Reply Brief for
Appellants 1-2, n. 3.

5See, e. g., Crawg v Boren, 429 U. 8. 190, 194 (1976), Singleton v
Wulff, 428 U. 8. 106, 117-118 (1976) (opmon of BrackMun, J.).
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Baker v Carr, 369 U S. 186, 204 (1962) Certainly, 1n this
appeal there can be no question of adequate adversity and
cogency of argument. Attorneys for the class continue dili-
gently to defend therr judgment in behalf of the children who
are still within the purview of Pennsylvama’s parental com-
mitment law Pennsylvama equally diligently resists the
Dastrict Court’s judgment and pressures for a controlling con-
stitutional decision. And a vast assortment of amict curwae
rangimg from sister States to virtually all relevant professional
organizations have submitted briefs mmforming our deliber-
ations from every perspective and orientation plausibly rele-
vant to the case. In bref, the Court’s assertion of its in-
ability “to make informed resolution of” the issues 1s, 1 this
mstance, pure fancy

I do not believe that we discharge our mstitutional duty
fairly, or properly service the constituencies who depend on
our guidance, by 1ssuing meaningless remands that play waste-
ful games with litigants and lower courts.® Therefore, I re-

6 On several occasions, the Court complams that my position, mn char-
acterizing today’s action as meaningless and wasteful, fails to give due
consideration to the requirements of Art. III and Rule 23. Ante, at
131 n. 12, 134 n. 15. This contention 15 seriously msleading. When
the class was duly certified 1 1974, both Rule 23 and Art. IIT were
properly complied with—as I agree they must be. The Rule 23 1ssue 1s
no longer before us, for we cannot, some three years later, sua sponte and
over the objection of all parties, challenge compliance with a Rule of
Civil Procedure, unless, of course, noncompliance or some ntervenmng cir-
cumstance serves to undercut our jurisdiction. That 1s not the case here,
however, for both the majority and I are m agreement that no juns-
dictional defect 1s to be found. In sum, therefore, the mmquiry applicable
to this case 1s the following: Does this Court properly exerase its discre-
tion through its remand to the District Court when (1) our Art. IIT
jurisdiction 18 sound, end (2) the class plamtiff was properly certified
pursuant to Federal Rule, and (3) no party objected or today objects to the
certification, and (4) the class continues to possess live clamms and a Dis-
trict Court judgment that are unaffected by any constitutionally relevant
changes m state law, and (5) the substance of the constitutional con-
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spectfully dissent from the Court’s disposition of this case.
Because the Court does not address the mmportant constitu-
tional questions presented, I too shall defer the expression of
my views, pending the Court’s mevitable review of those ques-
tions m a later case.

tentions continue to be litigated cogently by both parties? When these
factors are fauly taken mto account, the conclusion 1s plamn that today’s
action can be justified neither by the quasi-jurisdictional language which
the Court needlessly ncludes in its opimon, nor by sound, practical con-
siderations of discretion.



